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RECOMMVENDED CORDER

Robert E. Meale, Adm nistrative Law Judge of the Division

of Adm nistrative Hearings, conducted the final hearing in

Fort

Myers, Florida, on April 30 and May 1, 1998.
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STATEMENT OF THE | SSUE

The issue is whether Respondent Koreshan Unity
Foundation, Inc., is entitled to a environnental resource
permt for the construction of a wooden footbridge over the
Estero River east of U S. Route 41 and authorization to obtain
by easenent a right to use soverei gn subnerged | ands.

PRELI M NARY STATEMENT

By application dated Novenber 26, 1996, Respondent
Koreshan Unity Foundation, Inc., requested an environnental
resource permt and approval for the use of sovereign
subnerged | ands. The purpose of the permt and approval was
to all ow Respondent Koreshan to construct a wooden footbridge
over the Estero River to connect two parcels owned by

Respondent Koreshan on opposite sides of the river.



By Consolidated Environnmental Resource Permt and
Soverei gn Subnerged Lands Aut horization dated January 13,
1998, Respondent Departnent of Environmental Protection stated
its intention to grant the permt and authorization.

Petitioners tinely filed petitions challenging the
tentative agency action and demanding a formal hearing. At
the start of the hearing, Petitioner Council of Gvic
Associations, Inc., voluntarily dismssed its petition, so it
is dropped fromthe consolidated cases. All references bel ow
to "Petitioners" exclude the Council of C vic Associations,

I nc.

At the hearing, Petitioners called seven witnesses and
offered into evidence 12 exhibits, exclusive of subparts.
Respondent Koreshan Unity Foundation, Inc., called six
w t nesses and offered into evidence 16 exhibits. Respondent
Department of Environnental Protection called one w tness.

El even nmenbers of the public also testified. Al exhibits
were adm tted except Petitioner Exhibit 12.

The adm nistrative | aw judge gave the parties 10 days
after the filing of the transcript to file proposed
recommended orders. The court reporter filed the transcript
on May 28, 1998. Petitioner Peterson filed her proposed
recommended order on June 8, 1998. This filing was tinely

because June 7 was a Sunday.



On June 11, 1998, Respondent Departnent of Environnental
Protection filed a "Proposed Reconmmended Order," which
actually was a request for an extension of tinme to June 12,
1998, within which to file its proposed recommended order. On
June 12, 1998, Respondent Koreshan Unity Foundation, Inc.,
filed a "Notice of Adoption of Departnent of Environnental
Protection's Proposed Recommended Order," which actually was
an adoption of the Departnent's request for nore tinme. This
notice stated that Respondent Koreshan Unity Foundation, Inc.,
did not intend to file a separate proposed recomended order.
On June 12, Petitioner Peterson filed a response in opposition
to the request for nore tine, and Respondent Departnent of
Environnental Protection filed a reply to the response. |In
the intervening six weeks between these filings and the
preparation of this recommended order, neither Respondent has
filed a proposed reconmended order.

The notion for an extension of tinme to file a proposed
recomended order is denied.

FI NDI NGS OF FACT

1. Respondent Koreshan Unity Foundation, Inc. (Koreshan)
is anot-for-profit corporation dedicated to the preservation
of the Koreshan heritage. Koreshan derives its heritage from
a largely self-sufficient community that occupied land in

south Lee County.



2. For several years, Koreshan has owned a parcel of
14.56 acres at the southeast corner of U S. Route 41 and the
Estero River. This parcel is bounded on the south by
Cor kscrew Road and contai ns an anphitheater and historica
house, m dway between the river and Corkscrew Road. The south
end of this parcel contains a nuseum and parking area with
access to Corkscrew Road.

3. The approxi mate di nensions of the 14.56-acre parcel
are 544 feet along the river, 496 feet al ong Corkscrew Road,
and about 1273 feet along the west and the east property
[ines.

4. The west property line is US. Route 41. The
right-of-way for U S. Route 41 is wider at the southern
two-thirds of the parcel than the northern one-third of the
parcel. A sidewalk runs on the east side of U S. Route 41
fromnorth of the river, across the U S. Route 41 bridge,
al ong the west boundary of Koreshan's property, at least to an
entrance near the mddle of the 14.56-acre parcel.

5. In Qctober 1996, Koreshan acquired 8.5 acres of |and
at the northeast corner of the U S. Route 41 and the river.
The purpose of the acquisition was to provide parking for
persons com ng to Koreshan-sponsored events, such as nusic
performances, at the 14.56-acre site. Koreshan rents a snal
portion of this northerly parcel to a canoe-rental business,

whi ch operates where the bridge and river neet.



6. To assist their visitors-sone of whomare elderly and
di sabl ed--in gaining access to the 14.56-acre site, on
Novenber 26, 1996, Koreshan filed an application for a permt
and aut horization to construct a wooden footbridge across the
Estero River about 315 feet east of the U S. Route 41 bridge.

7. The source of the Estero River is to the east of the
U S. Route 41 bridge and the | ocation of the proposed bridge.
After passing under the U S. Route 41 bridge, the river runs
al ong the Koreshan state park, which is a short distance east
of U S Route 41, before it enpties into the Gulf of Mexico at
Estero Bay, which is a state aquatic preserve. The portion of
the river at the site of the proposed bridge is an CQutstandi ng
Florida Waterway (OFW and a Class Il water.

8. The river is popular with canoei sts and kayakers.
Persons may rent canoes and kayaks at the canoe rental
busi ness operating on the 8.5-acre parcel or the Koreshan
state park. Al though nost canoei sts and kayakers proceed
downstream toward the bay, a significant nunber go upstream
past the U S. Route 41 bridge. Upstreamof the bridge, the
river narrows considerably.

9. Tidal currents reach upstreamof the U S. Route 41
bridge. At certain tides or in strong wnds, navigating a
canoe or kayak in this area of the river can be noderately
difficult. Even experienced canoeists or kayakers may have

trouble maintaining a steady course in this part of the river.



Less experienced canoei sts or kayakers nore often have trouble
staying on course and avoi ding other boats, the shore,
vegetation extending fromthe water or shoreline, or even the
relatively wi dely spaced supports of the U S. Route 41 bridge
pilings, which are about 30 feet apart.

10. Mean high water is at 1.11 feet National Geodetic
Vertical Datum The deck of the proposed footbridge would be
9 feet, 6 inches wide fromrail to rail and 16 feet wide in
total. The proposed footbridge woul d extend about 180 feet,
spanning 84 feet of water fromshore to shore. The bridge-
ends woul d each be about 50 feet and woul d each slope at a
rate of 1:12.

11. The proposed footbridge would rest on nine pilings:
four in the uplands and five in the subnerged bottom The
el evation of the bottomof the footbridge fromthe water
surface, at nean high water, would be 8 feet, 8 inches. The
di stance between the centers of the pilings would be 14 feet,
and each piling would be of a m ni num di aneter of 8 inches.

12. According to a special permt condition, the pilings
woul d be treated with chromated copper arsenate, as a
preservative, but they would be wapped in inperneable plastic
or PVC sleeves so as, in the words of the proposed permt, "to
reduce the | eaching of deleterious substances fromthe
pilings.”" The proposed permt requires that the sleeves shal

be installed fromat |east 6 inches below the | evel of the



substrate to at least 1 foot above the seasonal highwater |ine
and shall be maintained over the life of the facility.

13. The proposed permt also requires that the
footbridge be limted to pedestrian traffic only, except for
wheel chairs. The permt requires the applicant to instal
concrete-filled steel posts adjacent to the bridge to prevent
vehi cles fromusing the bridge.

14. The proposed permt requires that Koreshan grant a
conservation easenent for the entire riverbank running al ong
both shorelines of Koreshan's two parcels, except for the dock
and boat ranp used by the canoe-rental business. The proposed
permt also requires Koreshan to plant |eather fern or other
wet | and species on three-foot centers along the river banks
al ong both banks for a distance of 30 feet.

15. The proposed permt states that the project shal
conply with all applicable water quality standards, including
the anti degradation permtting requirenments of Rule 62-4.242,
Fl ori da Adm ni strative Code.

16. Respondents did not raise standing as an affirmative
defense. It appears that Petitioners or, in the case of
corporate Petitioners, nenbers and officers all live in the
area of the Estero River and use the river regularly.

17. For instance, Petitioner Dorothy McNeill resides one
mle south of the proposed bridge on a canal |eading to the

Estero River, which she uses frequently. She is the president



and treasurer of Petitioner Estero Conservancy, whose m ssion
is to preserve the Estero River in its natural state.

18. Petitioner Ellen W Peterson resides on Corkscrew
Road, 300-400 feet fromthe proposed footbridge. For 26
years, she has paddled the river several tinmes weekly, usually
upstream because it is prettier. She fornerly canoed, but now
kayaks.

19. The record is devoid of evidence of the water-
quality criteria for the Estero River at the tinme of its
designation as an OFWor 1995, which is the year prior to the
subj ect application.

20. Koreshan has not provided reasonabl e assurance that
t he proposed footbridge would not adversely affect the water
quality of the Estero River. Although the site of the
proposed footbridge is devoid of bottomvegetation and there
IS no suggestion that this is anything but a natural condition
for this part of the riverbottom there is evidence that the
proposed footbridge woul d adversely affect the water quality
in two respects: turbidity caused by the pilings and | eaching
fromthe chromated copper arsenate applied to the pilings.

21. The turbidity is probably the greater threat to
wat er quality because it would be a permanent factor
commencing wth the conpletion of the installation of the
pilings. The |eaching of the heavy netals formng the toxic

preservative inpregnated into the pilings is probable due to

10



two factors: damage to the PVC liner fromcollisions with

i nexperienced boaters and hi gh-water conditions that exceed
1 foot over nean high water and, thus, the top of the liner.
Both of these factors are exacerbated by flooding, which is
addr essed bel ow.

22. Koreshan also has failed to provide reasonabl e
assurance that the proposed footbridge is clearly in the
public interest under the seven criteria.

23. The proposed footbridge woul d adversely affect the
public health, safety, or welfare and the property of others
t hrough exacerbated fl oodi ng.

24. South Lee County experienced serious flooding in
1995. In response, Lee County and the South Florida Water
Managenent District have attenpted to inprove the capacity of
natural flowways, in part by clearing rivers of snags and
ot her inpedinents to flow, including, in the case of the
| nperial River, a bridge. One inportant experience |earned
fromthe 1995 floods was to elimnate, where possible,
structures in the river, such as snags and pilings, that
collect debris in floodwaters and thereby decrease the
drai nage capacity of the waterway when drai nage capacity is
nost needed. Longer term the South Florida Water Managenent
District is considering neans by which to redirect stormater

fromthe Inperial R ver drainage to the Estero Ri ver drainage.
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25. The addition of five pilings (nore as the river
rose) woul d exacerbate flooding. On this basis al one,
Koreshan has failed to provide reasonabl e assurance.

Addi tionally, though, the HEC Il nodel output offered by

Kor eshan does not consider floodi ng based on out - of - banks
flows, but only on the basis of roadway flows. [In other

wor ds, any assurances as to flooding in the design stormare
assurances only that U S. Route 41 will not be flooded, not
that the lower surrounding land will not be fl ooded.

26. Koreshan failed to provide reasonabl e assurance that
the proposed activity would not adversely affect the
conservation of fish and wildlife, for the reasons already
stated with respect to water quality.

27. Koreshan failed to provide reasonabl e assurance that
the proposed activity would not adversely affect navigation or
the flow of water. The flow of water is addressed above.

28. Navigation is best addressed together with the next
criterion: whether the proposed activity would adversely
affect fishing or recreational values or marine productivity
in the vicinity of the activity.

29. Despite the presence of only two public |aunch
sites, boating is popular on the Estero River. Reflective of
t he popul ation growh of Collier County to the south and the
area of Lee County to the north, the nunber of boaters on the

Estero River has grown steadily over the years. The canoe-
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rental business |ocated on the 8.5-acre parcel rented canoes
or kayaks to over 10,000 persons in 1996. Many ot her persons
| aunched their canoes or kayaks for free fromthis site and

t he nearby state park.

30. Lee County busi nesses derive $800, 000, 000 annual |y
fromtourismw th ecotourisma grow ng conponent of this
industry. The Estero River is an inportant feature of this
i ndustry, and the aquatic preserve at the nouth of the river
and the state park just downstream fromthe proposed
footbridge provide substantial protection to the scenic and
envi ronnmental values that drive recreational interest in the
river.

31. It is unnecessary to consider the aesthetic effect
of a footbridge spanning one of the nore attractive segnents
of the Estero River. The proposed footbridge and its five
pilings effectively divide the river into six segnents of no
nore than 14 feet each. This fact al one di m nishes the
recreational value of the river for the many canoei sts and
kayakers who cannot reliably navigate the U S. Route 41 bridge
pilings, which are nore than twi ce as far apart.

32. As to the remaining criteria, the proposed
f oot bri dge woul d be pernmanent and the condition and relative
val ue of functions being performed by areas affected by the
proposed activity is high. There is conflicting evidence as

to whet her the proposed footbridge woul d adversely affect the
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remmants of an historic dock, but it is unnecessary to resolve
this conflict.

33. The mtigation proposed by Koreshan does not address
the deficiencies inherent in the proposed activity.

CONCLUSI ONS OF LAW

34. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes. All references to Rules are to the Florida
Adm ni strative Code.)

35. Rule 62-4.242(2)(a) provides:

No Departnent permt or water quality
certification shall be issued for any
proposed activity or discharge within an
Qutstanding Florida Waters, or which
significantly degrades, either alone or in
conbi nation with other stationary
installations, any Qutstanding Florida
Waters, unless the applicant affirmatively
denonstrates that:

* * *

2. The proposed activity or discharge is
clearly in the public interest; and .

* * *

b. The existing anbient water quality
wi thin Qutstanding Florida Waters will not
be lowered as a result of the proposed
activity or discharge, except on a
tenporary basis during construction for a
period not to exceed thirty days .

36. Rule 62-4.242(2)(c) defines "existing anbient water

qual ity" as:
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the better water quality of either (1)

t hat which coul d reasonably be expected to
have existed for the baseline year of an
Qut standi ng Fl orida Water designation or
(2) that which existed during the year
prior to the date of a permt application.

37. As noted in the findings of fact, Koreshan has
failed to neet the water-quality criteria applicable to an
OFW

38. Section 373.414(1) provides:

(1) As part of an applicant's
denonstration that an activity regul ated
under this part will not be harnfu

to the water resources or will not be

i nconsistent with the overall objectives
of the district, the governing

board or the departnent shall require the
applicant to provide reasonabl e assurance
that state water quality standards
applicable to waters as defined in s.
403.031(13) will not be violated and
reasonabl e assurance that such activity
in, on, or over surface waters or
wet | ands, as delineated in s. 373.421(1),
is not contrary to the public interest.
However, if such an activity significantly
degrades or is within an Qutstandi ng

Fl orida Water, as provided by depart nent
rul e, the applicant nust provide
reasonabl e assurance that the proposed
activity will be clearly in the public

i nterest.

(a) In determ ning whether an activity,
which is in, on, or over surface waters or
wet | ands, as delineated in s. 373.421(1),
and is regul ated under this part, is not
contrary to the public interest or is
clearly in the public interest, the
governi ng board or the departnent shal
consi der and bal ance the foll ow ng
criteria:

1. Wether the activity wll
adversely affect the public health,
safety, or welfare or the property of

15



ot her s;

2. \Wether the activity wll
adversely affect the conservation of fish
and wildlife, including endangered
or threatened species, or their habitats;

3. \Whether the activity wll
adversely affect navigation or the flow of
wat er or cause harnful erosion or
shoal i ng;

4. \Wether the activity wll
adversely affect the fishing or
recreational values or marine productivity
in the vicinity of the activity;

5. \Whether the activity will be of a
tenporary or permanent nature;

6. Wiether the activity wll
adversely affect or will enhance
significant historical and archaeol ogi cal
resources under the provisions of s.
267.061; and

7. The current condition and relative
val ue of functions being perfornmed by
areas affected by the
proposed activity.

(b) If the applicant is unable to
otherwi se neet the criteria set forth in
this subsection, the governing board or
the departnent, in deciding to grant or
deny a permt, shall consider neasures
proposed by or acceptable to the applicant
to mtigate adverse effects that may be
caused by the regulated activity. Such
measures may include, but are not limted
to, onsite mtigation, offsite mtigation,
offsite regional mtigation, and the
purchase of mtigation credits from
mtigation banks permtted under s.
373.4136. It shall be the responsibility
of the applicant to choose the form of
mtigation. The mtigation nust offset
the adverse effects caused by the
regul ated activity.
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39. As noted in the findings of fact, Koreshan has

failed to provide reasonabl e assurance that the proposed

footbridge is clearly in the public interest, in light of the

seven statutory criteria.
40. Rule 18-21.004(d) provides:

Activities on sovereign | ands shall be
l[imted to water dependent activities only
unl ess the board determnes that it is in
the public interest to allow an exception
as determ ned by a case by case
evaluation. Public projects which are
primarily intended to provide access to
and use of the waterfront may be permtted
to contain mnor uses which are not water
dependent if:

1. located in areas along seawal |l s or
ot her nonnatural shorelines;

2. located outside of aquatic preserves
or class Il waters; and

3. the nonwater dependent uses are
incidental to the basic purpose of the
project, and constitute only m nor
near shore encroachnents of sovereign

| ands.

41. The proposed footbridge is not a water dependent
activity. Koreshan has failed to showthat it is in the
public interest that it be authorized to use sovereign | ands
to construct the footbridge.

RECOMVENDATI ON

It is
RECOMVENDED t hat the Departnent of Environnental
Protection enter a final order dismssing the petition of

Petitioner Council of Civic Associations, Inc., and denying

the application of Respondent Koreshan Unity Foundation, Inc.
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for an environnent al

resource permt and authorization to

obtain an easenent for the use of sovereign | and.

DONE AND ENTERED this 3rd day of August, 1998, in

Tal | ahassee, Leon County, Florida.

COPI ES FURNI SHED

Kat hy Mal one

ROBERT E. MEALE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 3rd day of August, 1998.

Vi ce President and Treasurer
Council of C vic Associations, Inc.

Post O fice Box 919

Estero, Florida 33919-0919

Regi nal d McNei |
Dorothy McNeill,

Estero Conservancy,

26000 Park Pl ace

Pr esi dent
| nc.

Estero, Florida 33928

Mark E. Ebel i ni
Hunphrey & Knott,

1625 Hendry Street,

P. A
Suite 301

Fort Myers, Florida 33901

Phyllis Stanley, President

12713-3 MG egor

Boul evard

Fort Myers, Florida 33919

Cathy S. Rei man

Cumm ngs & Lockwood

Post O fice Box 413032
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Napl es,

Florida 34101-3032
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Francine M Ffol kes

Departnent of Environnental Protection
Mail Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

Kat hy Carter, Agency Cerk

Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

F. Perry Odom General Counse
Departnent of Environnental Protection
Mai | Station 35

3900 Commonweal t h Boul evard

Tal | ahassee, Florida 32399-3000

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormended order. Any
exceptions to this recomended order nust be filed wth the
agency that will issue the final order in this case.
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